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The Need for Whistleblower Rights for 
Consumer Product Industry Employees
I. There is a long-demonstrated need for federal statutory whistleblower protections in this area, both to protect individuals who are retaliated against for blowing the whistle on product safety violations, and to assist with government enforcement of product safety rules.
In Geary v. U.S. Steel Corp (1974), the Pennsylvania Supreme Court refused to allow an exception to the at will employment rule where an employer terminated an employee in retaliation for reports made regarding the safety of a product.  A U.S. Steel employee for 14 years, Geary was dismissed because he reported to his superiors that certain steel pipe manufactured by his employer, and which he was required to sell, was a defective and dangerous product.  He suggested that the unsafe steel pipe be withdrawn from the market to protect both the public from danger and his employer from liability.  This was in complete harmony with his employer’s best interest.  U.S. Steel agreed with Geary’s conclusions, finding the product unsafe, and pulled it from the market.  Nevertheless, Geary was discharged.  The court referred to Geary as a “nuisance,” because he communicated his concern about safety, and reported the concern directly to a company vice president who was a friend.  The court asserted that the “complaint itself discloses a plausible and legitimate reason” for the company’s decision to terminate the employee. 
Geary continues to be cited for the proposition that an employee may be fired under at will rules, even after raising a whistleblower complaint in good faith regarding public safety.  A Pennsylvania Superior court noted that, “Geary continues to shine brightly as a polestar for the rule that where there exists ‘a plausible and legitimate reason’ for terminating an at-will employment relationship and no clear mandate of public policy is violated thereby, an employee at-will has no right of action against his employer for wrongful discharge.” Burkholder v. Hutchison, 403 Pa.Super. 498, 589 A.2d 721 (1991).  Of course, the “plausible and legitimate” reason for firing the employee in Geary was the employee’s good faith act to report the product safety violation, which prompted the company to remove the hazard from the market.

This case remains good law in Pennsylvania and has been cited favorably over 500 times nation-wide, most commonly for the proposition that blowing the whistle on a product safety violation is not sufficient to curtail an employer’s right to fire an employee.  The uncompromising message is that employees proceed at their own risk when attempting to challenge product safety violations.
Similar decisions and experiences in other regulated industries prompted the Administrative Conference of the United States to consider the issue of corporate whistleblower rights.  The Administrative Conference’s definitive study on the need for corporate whistleblower rights was completed in 1986. It found:  

“Where Congress has judged it necessary to regulate an industry so as to ensure the safety of its workplace, products, services, or the environment, it is also appropriate that enforcement of the regulatory scheme be strengthened by providing whistleblower protection for the industry's employees who wish to report statutory violations. Consequently, Congress should consider expanding whistleblower protection to workers in industries who may currently lack such protection.”
 

Additionally, the Conference discussed areas of law where gaps in whistleblower protection exist:  “These include the aviation and aeronautics industries, vessel construction and operation, and manufacturing and production of food, drugs, medical devices or consumer products generally. Because of the health and safety concerns present in these regulated industries, Congress may wish to consider granting these workers whistleblower protection conforming to the legislation recommended below.  
While some of the industry “gaps” noted by the conference have since been filled, consumer product safety enforcement has not.  Below is a list of some of the areas in which Congress has adopted industry whistleblower protections.  

· Aviation Safety – Aviation Reform Act, 49 U.S.C. § 42121,

· Banking; FDIC, Employee Protection Provision 12 USC 1831j

· Clean Air Act, 42 U.S.C. § 7622

· Bus and Trucking Industries – Commercial Motor Vehicle Safety Act, 49 U.S.C. § 31105

· Nuclear Industry – Nuclear Energy Reorganization Act, 42 U.S.C. § 5851
· Longshore and Harbor Workers’ Compensation Act, 33 USC 948a

· Migrant and Seasonal Agricultural Workers Protection Act, 29 USC 1855

· Mine Health and Safety Act, non-retaliation provision 30 USC 815(c)

· National Labor Relations Act, non-retaliation provision 29 USC 158(a)(4)

· Occupational Safety and Health, non-retaliation provision 29 USC 660(c)

· Pipeline Safety Act, 49 U.S.C. § 60129
· Railroad employee protections, 49 USC 20109

· Safe Containers for International Cargo Act, 46 USC 1506

· Safe Drinking Water Act, 42 U.S.C. § 300j-9(I)

· Sarbanes-Oxley Act, 18 U.S.C. § 1514A

· Solid Waste Disposal Act, 42 U.S.C. § 6971,

· Superfund Act, 42 U.S.C. § 9610

· Surface Mining Act, employee protection 30 USC 1293

· Toxic Substances Act, 15 U.S.C. § 2622,

· Water Pollution Control Act, 33 U.S.C. § 1367

· Defense Contractors, 10 U.S.C. § 2409

· Government Contractors, 41 U.S.C. § 265
II. Even with inadequate or no rights, employees have attempted to bring law suits after suffering retaliation for blowing the whistle on a defective product.  
· A quality control manager for a custom injection molding business in Ohio was fired for trying to keep a hazardous toy part from reaching consumers.  The employee conducted an investigation into inferior grade materials used to manufacturer the plastic part of an infant stationary play center that supports the infant, and alerted management that the product should not reach consumers because it is brittle.  The employee was concerned that using the inferior grade materials, which were contrary to the customer’s specifications, jeopardized the safety of infants because the product could easily break under the baby’s weight.  He believed that it would not take much of an impact to snap the product that holds the infant, and the stationary play center would tip over.  The employer threatened to terminate the employee when he continued with his investigation and criticism of the product, and was fired a month after the threat of termination.

· An employee of a wire and cable company was fired for reporting the shipment of defective wire to a customer for use in fire alarms at residences, hotels, and high rise buildings.  The employee also refused to follow an order to hide a defective shipment from an Underwriter Laboratories, Inc. (UL) inspector, after UL had previously found the wire to be in violation of safety standards.  The standards are necessary to minimize the potential hazards of fire and electrical shock associated with poorly insulated electrical wire.  The UL inspector reported being “horrified” by the non-conforming batch of wire that was ready for shipment to the customer.  Prior to his termination, the employer offered the employee a raise if he would no longer report unsafe product to the UL inspector – that is, to lie about its quality and safety.  After he refused, the employee was terminated for insubordination.

· A product designer for a lighting manufacturer in California was fired when he blew the whistle to protect consumers from unsafe lighting products.  The employee informed management about his safety concerns and the dangerous condition of certain lighting products.  He further refused management directives to violate the law by passing a product to consumers before testing it, and which he had reported were in violation of applicable state and federal safety standards.  He also reported that a lamp he was working on was falsely advertised as having met UL safety standards.  The employer retaliated against the employee by terminating his employment, ostensibly for excessive tardiness.
  

· A product engineer in Massachusetts was fired for raising concerns about his company’s decision to continue selling faulty ignition devices used for home furnaces, even after the company was alerted to safety problems caused by the defect.  A faulty device caused a fire in a Montana home, and the employee alerted the CPSC about the strong likelihood of additional incidents.  The company claimed to have addressed the problem, but independent engineering analysis confirmed the employee’s allegations that the problem was not adequately addressed.  Despite this, over the next four years, the employee was harassed, threatened with termination, transferred to less meaningful assignments, and ultimately dismissed.  The company cited an insufficient workload being carried by the employee as justification for his termination, despite previously recognizing his contributions and specifically for producing above expectations.

III. The proposed whistleblower provision in the CPSC bill responds responsibly to the need for employee protections by adopting standards that are consistent with other laws already passed this Congress.
Over the last four decades, the Congress has added whistleblower protections to a number of Federal laws in an attempt to encourage private sector employees to speak out when they observe violations in a regulated industry.  The proposed whistleblower protections for consumer product industry employees are equivalent to whistleblower rights for ground transportation employees that received overwhelming support from the Congress in the recently-passed 9/11 legislation, and which President Bush signed into law on August 3, 2007.   Protections for consumer product industry employees will have a greater effect on the health and safety of families in their everyday lives.  

The proposed whistleblower protections for industry employees are also consistent with other whistleblower protections that Congress has enacted recently, confirming Congressional commitment to protection of whistleblowers:  In 2002, protections were added for whistleblowers who work for publicly traded companies and allege violations of various provisions of the Securities and Exchange Act (Sarbanes-Oxley Act);  In 2005, whistleblower protections for the nuclear weapons and power industry employees were expanded by the Energy & Commerce Committee with the Energy Policy Act’s 2005 amendments to the Energy Reorganization Act. 

The existing corporate whistleblower statutes generally provide that when an employee suffers adverse employment consequences that may be a result of protected whistleblowing, the Secretary of Labor will conduct an investigation to determine whether the employment action was, or was not, related to the whistle-blowing.  Hearings and actions in court may ensue.  
How the provision would work:

1) The proposed language generally prohibits any industry employer from discriminating against an employee in retaliation for an employee’s good faith act to refuse to violate the law or to provide information that the employee reasonably believes to be a violation of the CPSC Act to a regulatory agency, a State Attorney General, or his employer.  

2) If the employee believes she has been retaliated against in violation of the prohibition, the employee may file a complaint with the Secretary of Labor.  A person must bring the complaint within 180 days of the alleged violation.

3)  An action brought under subsection (b) is governed by rules and procedures that are consistent with 49 U.S.C. 42121 (whistleblower protections for airline industry personnel), SOX (securities violations), and the ERA (nuclear industry protections), including the same legal burdens of proof, which are drawn from the Whistleblower Protection Act of 1989.  These procedures provide for an initial investigation to be conducted by the whistleblower office in the Occupational Health and Safety Administration (OSHA).  Each party has the right to challenge the OSHA investigator’s findings in a hearing before a Department of Labor Administrative Law Judge.  Both parties are provided the right to appeal an ALJ decision before the Administrative Review Board at DOL.  A final appeal is provided to either party at the U.S. circuit court of appeals for the circuit in which the alleged discrimination took place.  
4) If the Secretary of Labor issues a decision denying relief in whole or in part, or the Secretary has not issued a final decision within 210 days, and the delay is not due to bad faith by the employee, the employee may elect to move the complaint to U.S. District Court.      
5) A whistleblower successfully proving a violation of rights would receive a make whole remedy, which was curtailed to some extent in a Senate floor amendment in response to concerns expressed by Senate Republican offices.  
IV. The whistleblower provision is about protecting employees and the public; it is not intended to, nor will it, open the door to greatly increased amounts of litigation.
Some industry opponents of whistleblower protections in the CPSC legislation assert that rights for employees would spark a flood of frivolous, burdensome litigation. Empirically this is a stale, perennial objection that has been offered, but not once realized as a consequence of any whistleblower bill passed since 1974.  The most recent (and largest) test, involving the Sarbanes-Oxley (SOX) law, covered a much broader labor force for disclosures of any corporate misconduct that creates shareholder liability, not just hazardous products.  According to BLS statistics (2006/2007), SOX gave whistleblower rights to approximately 42,000,000 workers, while the CPSC shield would cover approximately 20,000,000 employees, many of whom would already be covered under existing law for different types of disclosures, including SOX.  
SOX’s factual track record demonstrates there was no significant burden for the overwhelming majority of employers.  In the first three years after SOX was passed, 491 employees (of 42,000,000) filed a case.  Seventy-three percent, or 361, were resolved at OSHA’s informal investigation fact-finding stage, before reaching any due process litigation burdens, such as an administrative hearing with a DOL Administrative Law Judge. Consistently, the two other most commonly used DOL-administered corporate whistleblower statutes – the Energy Reorganization Act (ERA) and AIR21, had 140 and 194 cases resolved by OSHA respectively over the three year period. 

Even the listed SOX data severely overstates litigation burdens.  Of the cases that were not entirely resolved by OSHA, ALJ’s only ruled on 93 cases – this amounts to 31 annually for the entire workforce of publicly-traded companies.  A vast majority of the remaining cases were withdrawn or settled after the OSHA finding.  Of the 93 cases decided at the ALJ level, only 28%, or 26 cases in three years were decided after a formal hearing.  This amounts to less than nine due process hearings annually for the entire workforce of publicly-traded companies.  After four years, only 33 cases had reached an appeal at the Administrative Review Board, which issues DOL’s final appellate decisions.  This amounts to only 8 cases per year whether or not there was a hearing.  In the first four years, only 54 whistleblowers sought de novo court access, pursuant to the administrative exhaustion provision in SOX.  By contrast, during the same period, the EEOC handled approximately 217,000 discrimination complaints.
In addition, the CPSC whistleblower language retains preexisting, effective structural checks against abuses by employees and plaintiff-attorneys. Under SOX, DOL may award attorney’s fees or a $1,000 fee as a sanction for claims that are frivolous or brought in bad faith.  Although DOL aggressively sanctions attorney misconduct when necessary (such as a recent five year bar), it never has found it necessary to impose the frivolous lawsuit penalties, although employers routinely have moved for such sanctions.  In other words, ALJs and the ARB have considered these allegations and not thought it necessary to impose sanctions.

Finally, there is little question that if employees can safely challenge and prevent product safety hazards through internal whistleblowing, it will genuinely reduce the significant burdens to employers from costly product liability litigation and recalls.  The overall litigation cost to employers will likely decrease, not increase, if this law is passed.  The goal of the legislation is to call attention to and correct defects before they become messy public tragedies, scandals and lawsuits. To illustrate this concept, the False Claims Act has recovered over $1 billion annually in punitive relief for government contractor fraud. But, according to estimates by Taxpayers Against Fraud, in the healthcare industry alone the existence of the law by itself prevents over $1.5 billion fraud annually by healthcare providers.  In our context, for consumers, this means lives saved; for businesses it means lower liability from truly expensive litigation outside the employment context. 

Some have also argued that whistleblower rights only should protect certain strategic jobs, such as safety and quality control experts. That would be unprecedented for a corporate witness protection law, because it is inherently irrational. It is impossible to predict in advance which witness will discover and disclose evidence of bureaucratic illegality. Some of GAP’s most significant, effective whistleblowers have been maintenance or administrative staff. Also, it would be grossly unjust to give a legal blank check for retaliation against witnesses with significant whistleblowing disclosures, merely because they had the “wrong” jobs.”
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