The Federal False Claims Act ("FCA") Requires Amendment

 

Recent events have revealed significant fraud problems plaguing federal programs.  These include fraud against health care programs, the Iraq war effort and FEMA's efforts to deal with the Katrina situation.  One thing that needs to be done in response to this situation is to strengthen the federal False Claims Act ("FCA").

 

The FCA is the principle tool of law enforcement to combat fraud against Federal programs.  In the past 20 years, about $20 billion in settlements and judgments have been achieved.  A recent study indicates that the federal government is bringing back $15 for every $1 it spends pursuing FCA cases.

 

The FCA was originally passed at the behest of President Lincoln during the Civil War to combat fraud against the Union Army.  It has since been amended several times, most recently in 1986.  At that time, the Act was updated when Congress was confronted with a defense contractor scandal involving such things as the notorious $500 hammer and $7200 coffee maker.

 

The FCA incorporates an unusual whistleblower concept (sometimes referred to as qui tam) in which citizens are allowed to bring actions in the name of the United States.  The Department of Justice can choose to take over the case, have the case dismissed, or allow the whistleblower to proceed on their own.  The statute provides for triple damages and awards the whistleblowers up to 30% of what is recovered.  The average award to whistleblowers is about 17%.

 

While the FCA has been successful since the enactment of the 1986 amendments, its use has revealed a number of problems with the text of the Act.  In addition, some courts have interpreted the Act in ways inconsistent with the intent of Congress that have limited its effectiveness.  It is fair to say that the government will not be able to stem the latest wave of fraud unless there are further amendments strengthening the FCA.  The purpose of the proposed amendments is to achieve that purpose.

 

Among the problems addressed, are the following:

 

Statute of Limitations.   The amendments would ensure that the federal government would be able, in filing its own complaint when taking over an FCA case, to take advantage of the date when the whistleblower first filed the case.

 

Pleading Requirements.   The amendments would respond to several restrictive court rulings by clarifying that a whistleblower need not have the claims documentation in hand at the time of filing if he or she can outline the fraudulent scheme with specificity.
Retaliation. The FCA protects those that pursue the FCA's remedies from retaliation from employers.  The amendments would extend that protection to those engaged in business.

 

Gag Clauses and Agreements Not to Sue: The amendments would invalidate company policies and agreements that prohibit employees from taking lawful steps to disclose fraud to the government.

 

Presentation.  The amendments ensure that liability under the FCA will apply to false claims for government funds when they are submitted to government agents and others disbursing government money.  
 

Public Disclosure.  The amendment will adjust the public disclosure bar, which has been interpreted in a confusing variety of ways, to ensure, as Congress intended, that only parasitic cases are barred under the Act.

 
Civil Investigative Demands ("CIDs").   CIDs are provided for in the FCA, but they are virtually unused because of a number of hampering requirements, such as personal review of every CID by the Attorney General.  The amendments are designed to make the CID available to Justice Department attorneys in FCA cases on a routine basis.

 

Trust and Administered Funds.  The amendments would make it clear that liability attaches when fraud is directed at funds held by the federal government in trust and funds administered in some way by the federal government, as well as the governments own funds.

 

Conspiracy.  The amendments adjust the conspiracy clause of the FCA to ensure that it applies to all the other specific forms of liability set forth in the Act.

 

Technical and Procedural Problems.   The amendments also deal with a number of technical and procedural issues that prevent the FCA from reaching its full promise.  For example, a number of changes and clarifications are made to the definitions set forth in the Act.

