Whistleblower Protection Act Amendments – H.R. 985 and S. 274
Why are Amendments to the Whistleblower Protection Act Necessary or, in other words, what is broken? 
• In 1989, Congress unanimously passed the Whistleblower Protection Act (“WPA”) as the premier merit system law for accountability to taxpayers. Since amendments were passed in 1994 to strengthen the WPA, the law has been functionally overturned by a series of increasingly hostile case decisions from the U.S. Court of Appeals for the Federal Circuit, which holds a monopoly on judicial review of whistleblower cases.  This special court was created in 1981 out of the old Court of Claims.  From the beginning it has remained extraordinarily hostile to whistleblowers.
• The most immediate obstacle is a series of Court precedents creating exceptions to legal protection for “any” lawful disclosure of wrongdoing. Contrary to explicit statutory language, as well as the unequivocal, repeated definition in the WPA’s 1989 and 1994 legislative history, the Court now excludes the most common situations in which whistleblower disclosures are made. Current law does not protect federal whistleblowers if the disclosure is made to co-workers, supervisors or others in the chain of command, or those suspected of wrongdoing; if the disclosure are made in the course of doing one’s job duties; or if the disclosure challenges illegal or similarly improper policies.  In other words, protection for “any” lawful disclosure now translates into “almost never.”
• A Federal Circuit decision in 1999 makes it impossible for whistleblowers to qualify for protection, regardless of context. The law says that any disclosure of wrongdoing is protected if the employee “reasonably believes” it evidences specified misconduct. However, the court went beyond this congressional test, ruling that an employee must not only “reasonably believe” their disclosure is evidence of wrongdoing, but also must overcome with “irrefragable proof” a presumption that the government “acts in accordance with the law.” “Irrefragable” means “incapable of being overthrown, incontestable, undeniable, incontrovertible.” This “activist court” ruling makes it virtually impossible for a government employee to be legally protected as a whistleblower. It creates a higher standard of proof than securing a criminal conviction, simply to be eligible for protection from retaliation. 
• The bottom line is that whistleblowers virtually always lose hearings and appeals when they challenge retaliation, which means the law is hurting freedom of speech more than it is helping. Since Congress unanimously strengthened the law in 1994, whistleblowers have a 2-195 track record at the Federal Circuit for decisions on the merits. Since that court’s “irrefragable proof” decision, whistleblowers’ track record for decisions on the merits at the Merit System Protection Board is 2-54.  (The Board is the final administrative tribunal before one would than appeal to the Federal Circuit Court of Appeal.) 

• Both the House and Senate bills incorporate beefed-up new provisions that make it unlawful for federal agencies from imposing gag orders on their employees.  For the last sixteen years, Congress has unanimously approved such a provision known as the “anti-gag statute.”  This protects federal employees who exercise their rights under the WPA and related good government statutes such as the Lloyd Lafollette Act for communications with Congress from nondisclosure rules or similar types of gag orders. As an appropriations clause, the annual amendment’s impact has been hampered by not having an available remedy for employees when their agencies impose gag orders. Further, this new merit system shield is so fundamental that it should be institutionalized, absolving the need for it to be reaffirmed annually in appropriation riders. 

• The attacks on September 11, 2001, resulted in a wave of whistleblowing by those on the frontlines protecting the United States from further acts of terrorism. Unfortunately, these employees are the most vulnerable to retaliation when they disclose government wrongdoing that is threatening U.S. national security. The first tactic used by managers fearing criticism and embarrassment if security failings are exposed is to silence security professionals by suspending or revoking their security clearance. There is no independent review of security clearance revocations, so this action almost always results in the termination of the employee who spoke out. 
• Jury trials for cases of whistleblower retaliation are necessary because they have long been recognized as a whistleblower’s only genuine opportunity for a fair day in court – with justice decided by the taxpayers who the employee purports to defend while risking professional termination. In 2002, Congress provided that right to corporate workers although federal courts have largely narrowed those provisions to stock fraud whistleblowing.   In July 2005, it extended the right to Department of Energy and Nuclear Regulatory Commission whistleblowers and private sector contractors to those agencies.  Over the last few months Congress has provided similar rights to private sector employees throughout the ground transportation industry for those who raise security concerns as well as defense contractors and grantees.  Finally, in the recent legislation to reauthorize the Consumer Product Safety Commission the Senate passed similar whistleblower protections for employees of manufacturers, retailers, and importers who raise product liability concerns.  The House passed its version of that bill without whistleblowing provisions.  The New York Times has editorialized in favor of the Senate version in part because of those whistleblower provisions. 

What would the amendments to the Whistleblower Protection Act do? 

(Inconsistencies in the different versions of the legislation are noted by references to only the Senate or House bill.)

• The amendments codify the legislative history of “any” protected disclosure, restoring the scope of protection already approved by three unanimous votes in 1988, 1989, and 1994. 

• The amendments restore the unqualified, original "reasonable belief" standard that was in the 1978 Civil Service Reform Act for whistleblowers to qualify for protection. 

• The amendments make permanent the anti-gag statute - a rider in the Treasury Postal Appropriations bill for the past 16 years - and make it a prohibited personnel practice to issue an illegal gag order. The anti-gag statute has banned spending to cancel WPA free speech rights due to hybrid secrecy categories like “classifiable,” “sensitive but unclassified,” sensitive security information” and other new labels that lock in prior restraint secrecy status, enforced by threat of criminal prosecution for unclassified whistleblowing disclosures. 

• The amendments codify protection against retaliatory investigations, giving whistleblowers a chance to nip reprisals in the bud by challenging preliminary witch-hunts. 

• The amendments bar the President from imposing ex post facto “intelligence employee” status to strip employees of their merit system rights after they assert them by filing a lawsuit. 

• The amendments end the Federal Circuit Court of Appeals monopoly on appellate review, restoring All Circuit review as in the 1978 Civil Service Reform Act and the Administrative Procedures Act.  This means cases will once again go from the administrative Merit Systems Protection Board (MSPB) or district court to the regular federal judicial circuits, bypassing the hostile judicial terrain that totally undermined whistleblower rights coming out of the 1989 and 1994 versions of the Whistleblower Protection Act.
• The amendments allow due process review of security clearance determinations for whistleblower reprisal. The MSPB could issue decisions that the WPA was violated, recommend restoration of the clearance, and order any other relief to save the employee’s career. Agencies must report if and why they don’t restore the clearance despite an adverse ruling. The House bill is stronger, allowing for a whistleblower’s clearance to be directly restored.
• The amendments provide specific authority for whistleblowers to disclose classified information to Members of Congress on relevant oversight committees or their staff who have the appropriate security clearances. 

• The House bill grants jury trials to federal whistleblowers if the Office of Special Counsel does not take corrective action within 180 days on their complaints. This would upgrade government whistleblower rights to the same level as those provided to corporate workers in the Sarbanes-Oxley law. (Although not in the Senate bill, the Senate unanimously approved that reform for Nuclear Regulatory Commission and Department of Energy workers and most recently for Defense Department contractors and grantees.

• The House bill extends genuine rights to employees of the FBI and intelligence agencies and to all employees of government contractors.  
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