June 10, 2008

Memorandum
From: Make It Safe Coalition

Re:  H.R. 985/S. 274 court access provisions


Summary: While extending coverage and restoring the boundaries for whistleblower rights are significant, the foundation for legitimate whistleblower protection is a fair day in court with normal appellate review.  It would not be considered credible for us to welcome a reform that expands the right to lose.  Due to a lack of normal due process for enforcement, Congress has had to reenact an unequivocal legislative mandate to protect government whistleblowers three times since 1978.  The repetitive failures necessitated the eight year effort for this legislation.   

The numbers tell the story.  Since Congress strengthened the whistleblower law in 1994, only two whistleblowers out of 200 have won cases on their merits before the Federal Circuit Court of Appeals.  That means that fewer than 1 percent of whistleblowers win a final decision on the merits. Only 2 whistleblowers out of 53 have won their appeals before the Merit Systems Protection Board (MSPB) under Chairman Neil McPhie.  Since May 8, administrative judges have ruled against federal employees 64 times and for employees only three times. It is long past time to learn the lesson from this record and provide all taxpayer-funded whistleblowers with normal access to court. This memorandum supplements a January GAP memo that is attached. 


Jury trials.  In-depth research compiled since January significantly reinforces the demonstrated need for jury trials to protect federal employees’ rights. The reform’s credibility will rest on this provision for three reasons: 

* Fair chance to win. The Board’s 2-53 record under Chairman McPhie, and the consistent AJ pattern of denying rights to roughly 15 out of 16 complainants per month raises serious concerns about the fairness of the process. In short, the Board has contributed to a chilling effect on those in the federal workforce who wish to sound the alarm on waste, fraud and abuse.  

While most federal employees cannot afford to go to federal court, even if only 5-10% of employees exercise this right (which would be consistent with EEO court access trends), it will create desperately needed diversity in whistleblower cases. Jury and bench trial fact finding can offer badly-needed second opinions to the Board’s often creatively hostile interpretations of congressional intent.  Congress has determined that victims of retaliation deserve a full and fair hearing that carefully considers and provides a record on all issues of alleged misconduct and retaliation.  Yet, the Board’s interpretation of this mandate has been as hostile toward fact finding as the Federal Circuit has been for interpretations of law.

* Consistency of law. EEO law allows court access for de novo jury trials when the Commission has not issued a final ruling within 180 days. Accepting the logic that public policy retaliation is just as serious as race or sex discrimination, Congress adopted that model for corporate workers in the Sarbanes-Oxley reform.   In fact, every whistleblower law passed since 2002 has adopted a similar model. The Senate has voted overwhelmingly for jury trials in whistleblower cases after exhausting delayed investigative administrative remedies (defense contractors) or administrative hearings (ground transportation workers in the 9/11 bill, corporate employees in Consumer Product Safety legislation). There is no public policy basis to limit public servants to second-class due process rights when the Board is unwilling or unable to fully examine disputes in a timely manner.  

Consistency already has broken down.  The 2005 Energy Policy Act provided court access for DOE and NRC whistleblowers if the Labor Department fails to act expeditiously. Because of the Board’s inadequacy, unless Congress establishes systematic rules for district court access in this bill, inevitably the issue will continue to be legislated on a piecemeal basis agency by agency, statute by statute – the worst outcome for a coherent federal whistleblower law.

* Public policy impact. Besides establishing a procedure that denies employees the right to present evidence of retaliation, both AJ’s and the full Board consistently camouflage the public policy issues behind whistleblower retaliation. Working with inadequate resources and under pressure to move cases quickly, AJ’s arbitrarily shrink and trivialize cases, denying whistleblowers a day in court on relevant issues. One illustration involves a case of multi-million dollar “ghost” purchases at Dayton Air Force base, where money was siphoned for corrupt officers and procurement officials. The auditors who discovered the scam were fired. The fraud was so significant that Senators Durbin and Grassley held Senate hearings. Unimpressed, the AJ in the auditors’ WPA hearing limited the issues to whether they were fired for disclosing drinking at an office Christmas party, ignoring their disclosures of gross fraud that had been aired during the Senate hearings. Both they and the public lost the case. 

Even when the issues are not censored, the results do not improve. For cases with significant public impact, judicial independence from political pressure is a necessity. Consider the consequences of illustrative examples by Board AJ’s: 

* An AJ ruled that V.A. security breakdowns are “mere negligence,” so whistleblowers who challenged them had no free speech rights. That helps to explain the V.A.’s loss of millions of confidential patient records that have been stolen. 

* Another AJ rejected protection for disclosures of lax F.A.A. oversight on certification of mechanics and maintenance oversight. That paved the way for this year’s Southwest Airlines scandals that paralyzed travel. 

* The same AJ held that concealing fraud in multi-million dollar corporate theft from public lands by major political donors was not a sufficiently adequate motive for disbanding and reassigning whistleblowers in a governmental environmental crimes unit to justify a hearing on evidence of retaliation.  

The Board generally assigns significant cases to a “high profile” AJ, who presided over the latter two examples and has not ruled in favor of a whistleblower on the merits in any case since the millennium. Additional examples are available upon request, and the coalition is preparing a comprehensive review similar to analysis of Federal Circuit decisions.  

The Board lacks an the resources for complex cases with the highest stakes. Former Chair Beth Slavet has explained that AJ’s strive to avoid hearings as a rule, because their performance appraisals are based on swift completion of extremely heavy dockets, and allowing for a full hearing creates backlogs. To keep pace, it is unrealistic to thoroughly develop the record when there has been a high stakes public controversy, an option available when necessary in federal court. One significant case alone could cause severe Board backlogs that seriously delay justice for scores of other employees.  


In addition to our suggestion to adopt the House provision, several fine tuning suggestions will have a significant impact:

1. The language must specify that whether the whistleblower has a reasonable belief is a question of fact. A major lesson learned from corporate statutes is that otherwise some judges will deem it a question of law and throw cases out before the jury gets access. The split case law on this fundamental issue has caused considerable confusion, and repeatedly blocked juries from hearing cases in other contexts.  

2. The language must specify that all circuits review applies to district court adjudication, and cannot be pre-empted when the government is the appellant (H.R. 985, Sec. 9(a)). 


3. Court access for national security whistleblowers should provide the same jury trial rights available for all other employees. Their sensitive jobs have not deprived them of jury trials in analogous scenarios, such as Privacy Act litigation or False Claims Act cases for FBI and intelligence contractor whistleblowers. Like the Board, courts have ample experience with judges intervening to make rulings on issues that would be unsuitable for a jury. 

All circuits review. 

Since 2000 when the House and Senate first proposed this legislation, the Federal Circuit has reinforced and stabilized earlier precedents that made its introduction necessary in the first place. Although both chambers agree on the necessity to restore the original Civil Service Reform Act of 1978 appellate structure, we have three suggestions to help ensure there is no future need to legislate this reform for a fifth time: 


1. The Senate should defer to the House provision making this change permanent, instead of a five year experiment. A five-year experiment is unnecessary for an appellate structure that defines the Administrative Procedures Act and appellate review for every other whistleblower law on the books. 


2. An employee’s right to all circuits review must include test cases petitioned by the Office of Personnel Management. By definition these are the most significant for the merit system. Traditionally they have been the main source of activist Federal Circuit decisions that force Congress to legislate. Currently the bills retain OPM’s monopoly to pick the forum for those appeals, but that is where all circuits review is needed most. 


3. The statutory definition or conference report must make clear that the new “reasonable belief” definition applies to all five protected speech categories, not merely illegality. The Federal Circuit made that category functionally irrelevant in White v. Air Force, 391 F.3d 1377 (Fed. Cir. 2006), the final ruling of the “irrefragable proof” case which sparked this legislation. While abandoning the noun it reaffirmed the principle for disclosures other than illegality. 

The meaning of “irrefragable” is “incontrovertible.” (Webster’s 4th New Collegiate Dictionary, 1957) In White, 391 F.3d at 1382, the Federal Circuit held that in disclosures of misconduct other than illegality, the law offers no protection unless the alleged misconduct is “not debatable.” The Federal Circuit agreed with the Board that if a reasonable person could disagree (in this case a single consultant paid by the Air Force), the whistleblower is defenseless. The Federal Circuit’s arbitrary definition for every protected speech category except illegality flatly contradicts the definition for all categories in both S. 274 and H.R. 985. Unless addressed directly, the court will have succeeded in circumventing it for all but illegality.


While this is a talking points memorandum, upon request we will provide citations for any analysis above.  
